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THE COURTS' VIEW OF INJUNCTION IN LABOR 

DISPUTES 

THE question of the issue of writs of injunction in labor 
disputes has been for a long time past one of increasing 
importance. It has within the last months assumed an 
aspect even more grave, for there are certain forces at work 
which are tending to make the issue one between classes or, 
more positively stated, an issue which is helping to array one 
class against another. The representatives of organized labor 
have become acrimonious in their denunciation of this use of 
the writ and energetic in their demands for a modification of 
the authority of the courts in this direction. On the other 
hand, while the employers of labor have been less outspoken, 
they seem to rest in the consciousness that they have the de- 
cided advantage of position. " The courts are with us," seems 
to be their attitude, " let others object who will." 

While these two interested parties have been lining up on the 
question, the more disinterested public has been slowly realiz- 
ing the situation. During the past year it has been possible 
to detect in many quarters a slowly forming opinion that per- 
haps after all the advantage is not equally distributed, that the 
employer seems to be largely right in his supposition that the 
courts are with him. The development of this opinion has 
been materially accelerated by the utterances of President 
Roosevelt. In March, 1906, the president was quoted as say- 
ing to a delegation of the American Federation of Labor: "As 
for the right of injunction, it is absolutely necessary to have 
the power lodged in the courts, though, of course, any abuse of 
the power is strongly to be reprobated." In his message of 
December, 1907, the president wrote: "Instances of abuse in 
granting injunctions in labor disputes continue to occur, and 
the resentment . . . continues to grow. ... I am constrained 
to express the belief that for some of [these attacks] there is 
warrant. The question is becoming more and more one of 
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prime importance." Yet all through his dealing with the sub- 
ject the president has been careful to draw the distinction be- 
tween the dangers of the abuse of the injunction and the ad- 
vantages of its proper use. " The process of injunction is an 
essential adjunct of the court's doing its work well, and as pre- 
ventive measures are always better than remedial the wise use 
of this process is from every standpoint commendable. But 
where it is recklessly or unnecessarily used the abuse should 
be censured." In March, 1908, in a special message, the pres- 
ident urged legislative action ; but the leaders of the Republi- 
can party in Congress were unable to agree upon the terms of 
a bill. 

Failing to secure action from Congress, the labor leaders 
have brought the question before other representatives of the 
American people. During the past summer they have carried 
their demands to the national party conventions and have made 
a heroic effort to induce the platform builders to accept their 
plank in toto. Their limited success has pushed the matter into 
politics to a greater extent than ever before. This effort to 
make of it a party issue is greatly to be regretted. 

There is no longer a doubt of the existence of a popular 
demand for the limitation of the courts in the exercise of this 
power to issue injunctions. There is, however, in the public 
discussion, little opportunity for the courts to speak on the 
matter. It is therefore only fair that the various expressions of 
the courts themselves should be considered, and it seems prob- 
able that a presentation of their views will contribute to the 
attainment of a right judgment. These views are found widely 
distributed throughout the large number of decisions rendered 
in cases where the issuance of the writ has been the question 
before the court. The embarrassment has been, from the be- 
ginning, to select the clearest and most enlightening statements 
from the large number that bear upon the point. Those which 
follow are in no sense exceptional. They proceed from men 
whose views on the economic and social questions involved 
doubtless differ widely, and their varying views have beyond 
question given a direction, or at least a tone and color, to the 
conclusions reached. While this might have been expected to 
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lead to some confusion as far as conclusions are concerned, yet 
such is not the case. Whatever differences of opinion may- 
exist as to personal view, there is a singular unanimity of opin- 
ion in the conclusions reached. This comes doubtless in part 
from the legal viewpoint which all take as a result of profes- 
sional training and in part from the natural attitude of any 
branch of government to assume to itself all possible authority. 
This entire matter may be summed up by anticipating a single 
brief sentence : " It is too late to doubt the jurisdiction of the 
court of equity to grant relief. . . . The adjudged cases seem to 
be all one way." 

Before proceeding with the citations it may be well to qualify 
all of them with the statement that they are written, as legal 
opinions are always written, with reference to particular circum- 
stances. The circumstances in each case have of course a direct 
bearing upon the conclusions. It is only in connection with the 
special circumstances that the general statements are made. 
But while this is true, it is safe to proceed on the basis that 
such statements may be taken at their face value. Evidence of 
this, if any is necessary, is found in the fact that, when in the 
decision of one case the court cites the words used in the deci- 
sion of a previous case, it is the form of the general statement 
that is quoted as expressing the common principle involved in 
both cases. 

It has seemed best, in the interest of clearness to the reader, 
to present the utterances of the court in something of a sys- 
tematic order. The various arguments seem to fall naturally 
into the following arrangement, and in accordance with that 
arrangement they are discussed in these pages : I. The relation 
of the injunctive process to constitutional rights, especially to 
the right of jury trial. II. Considerations regarding the need 
for the writ: (i) the difficulty in establishing the facts; (2) the 
legality of the acts when finally established as facts; (3) the 
distinction between civil cases, criminal cases and cases in 
equity ; (4) the desire to secure order by any means necessary. 
III. The difficulty of determining to whom the injunction 
should apply and what acts should be enjoined. IV. The 
importance of precedents. 
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I 

It is often contended that the court, by issuing the writ of 
injunction and summarily punishing those who violate its com- 
mands, arbitrarily deprives the persons concerned of their con- 
stitutional rights. The right most frequently named in this 
connection is the right of trial by jury. These objections are 
frequent indeed, and no one who is at all conversant with the 
current labor literature can doubt the earnestness and persistence 
with which they are urged. On this point the courts do not 
often speak with very great fullness. They apparently assume 
that their constitutional power to punish those who disobey 
their injunctions is fully established. Yet in a few cases the 
arguments before the court have been so squarely based on the 
right of a jury trial that the court has embodied in its decision 
a very full discussion and a very explicit statement of conclu- 
sions. 

For the presentation of both sides of the question one does 
not have to go outside of the court records. Within these 
records may be found a ringing protest, based on these very 
considerations of constitutionality, against the injunction as 
applied to disputes between employers and employees. A 
dissenting opinion in the case of Hopkins v. Oxley Stave Com- 
pany ' urges the point with a show of feeling not often found in 
judicial utterances — with something, indeed, of the passion of the 
advocate. The entire opinion is well worth reading, and it is to 
be regretted that its length makes it impossible to reproduce it 
in full. It seeks to counteract an alleged tendency of the 
courts to extend the use of the injunction to unjustifiable limits, 
endangering the more fundamental constitutional rights of the 
citizen. In answer to the arguments urged in favor of the in- 
junction — that the injunction is a " swifter and speedier mode 
of dealing " or a " short cut " to the desired end, that it 
" avoids delay and uncertainty incident to a jury trial," "occa- 
sions less expense" and "insures speedier punishment" — is 
opposed the conclusion that, conceding these pleas to be true, 
they would justify mob action. An energetic protest is then 

'U. S. Circuit Court of Appeals. 83 Fed. Rep. 912. 
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made against the language in which such bills are framed. 
Parts of the bill are quoted, showing that the words " con- 
spiracy," " threats" and " coerce " are freely used. " Indeed," 
the justice continues, " the plaintiffs' case is made to rest upon 
the use of these terms. It is important, therefore, at the 
threshold, to enquire what is meant by the use of these legal 
epithets in this case. Unexplained they have an evil import." 
A definition of each term in question is cited and a comparison 
is made with the alleged acts. " It is not true that there is 
nothing in a name. When for ' conspiracy ' we substitute 
' agreement,' and for ' threats ' a ' notice,' the whole fabric of 
the plaintiffs' case falls to the ground." The opinion here 
quotes from Lieber, Civil Liberty, " There are psychological 
processes which indicate suspicious intentions " ; and adds : 

Among them is the use of high-sounding and portentous terms, from 
which much may be implied or imagined, instead of using plain and 
common words, which accurately describe the action and leave nothing 
to implication or imagination. If an act done or threatened to be 
done is lawful, it cannot be made unlawful by giving it a name which 
imports an illegal act. Names are not things. It is the thing done or 
threatened to be done that determines the quality of the act, and this 
quality is not changed by applying to the act an opprobrious name or 
epithet. ..." Conspiracy" sounds portentous, but in this instance 
its sound is more than its meaning. As here used, it describes a per- 
fectly innocent act — as much so as if the charge was that the defend- 
ants " conspired " to feed a starving comrade or to bury a dead one. 

From this the opinion goes on to an even more important ob- 
jection to the grant of the writ in this case. " It is vain to dis- 
guise the fact that this desire for a short cut originates in the 
feeling of hostility to trial by jury — a mode of trial which has 
never been popular with the aristocracy of wealth, or the cor- 
porations and trusts." This assertion is followed with a plea 
for the maintenance of jury trial. This form of trial is at the 
basis of our constitutional liberties. It has been handed down 
to us as a result of a long and desperate struggle, reaching far 
back in English history. Some of the early cases are referred 
to as emphasizing the difficulties and dangers involved in the 
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earlier phases of this struggle. Finally, the elasticity of the 
common law in its application to injunctions is summed up in 
the following words: " In that ' codeless myriad of precedents ' 
running back to the dark ages called the ' common law,' it is 
not difficult to find a precedent for inflicting any injustice or 
oppression on the common people." 

Judges frequently refuse to grant injunctions, and even in 
proceedings for the punishment of contempt dissenting opinions 
have been written against a decision to punish, but seldom, if 
indeed ever, has such a vigorous protest come from such a 
source. It serves to emphasize by contrast the unanimity of 
opinion on the part of the courts that the writ of injunction is 
an entirely justifiable procedure when used with discretion. 

The opinion above cited was written in 1897. In 1901, in 
Underhill v. Murphy, 1 another judicial protest was registered. 
This time it came from an inferior state court. The court ad- 
mitted that it was clearly its duty " vigorously and adequately 
to protect " the right of a man in his business. The important 
question, however, was, in the mind of the court, how such 
protection should be extended. Though this case was appealed 
and the decision reversed, 2 yet the opinion of the inferior court 
brings out so clearly the point under discussion that it is worth 
citing. If the relief sought is to be granted by a process of in- 
junction, this, says the court, 

means that a judge — one individual — sitting in equity must hear the 
evidence, determine the facts, convict the defendants and then, by 
fine and imprisonment, enforce his judgment ; that no jury shall inter- 
vene, and that no barrier and no safeguard shall stand between the will 
of the judge and the liberty of the defendants. . . . This would seem 
a strong and harsh doctrine. ... To carry out the doctrine contended 
for by counsel for plaintiff in this case would mean the substitution of 
judges for juries. It simply means to vest in one man the right to try, 
convict and punish without the intervention of a jury. . . . [Courts 
were originally intended] to afford remedy for wrongs committed and 
to enforce rights, [not] for the purpose of enabling a judge thereof to 
direct men what they should or should not do. 

'Ky. Circuit Court. U. S. Department of Labor Bulletin no. 37, p. 1203. 
2 Ky. Court of Appeals. 78 Southwestern Rep. 482. 
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The injunction was to be used only in extreme cases, where no 
other remedy existed, and only for the purpose of preventing 
irreparable injury, and, finally, it was always to be used with 
extreme caution. In this case it was admitted that property 
rights had been violated and that a wrong had been committed. 
The law of the state, however, afforded remedy full and com- 
plete, but in the criminal branch, not in equity. 1 

These two opinions — the one a dissenting opinion and the 
other an opinion of an inferior court not sustained by the court 
of higher jurisdiction — serve in a negative way as an emphasis 
of the importance that the judges themselves attach to this line 
of argument. To turn to a positive statement of the court's 
own justification of the writ of injunction, so far as fundamental 
constitutional rights are concerned, we may note the reply to 
the opinion last cited. Referring to the fact that the circuit 
judge had refused to issue a writ on the ground that the crim- 
inal courts were open and that to enjoin in this case would 
amount in substance to the assertion of the right of a judge to 
try and convict for a criminal act without the intervention of a 
jury, the highest court of the state formulates its objection to 
such a conclusion in the following line of reasoning. Suppose 
that the defendants were about to slide the plaintiff's house with 
his family in it into the river. 

An injunction would not be refused on the idea that, if they thus 
drowned any of the people in the house, they might be punished for 
murder, or, if they destroyed the house only, they might be indicted 
under the statute for the willful destruction of private property. The 
reason is plain : the punishment of the defendants for murder or for the 
destruction of the house, while it would vindicate the majesty of the 
law, would not help the plaintiff in any way. To relegate him to 
the processes of the criminal law is to allow his property to be de- 
stroyed, and to give him no remedy therefor but the satisfaction of 
seeing the wrongdoers punished. The inherent and inalienable right 
of acquiring and protecting property . . . means nothing if it means 

1 It is noteworthy that judicial criticisms of the use of the injunction in labor dis- 
putes come mainly from the elective judiciary and especially from local judges elected 
for brief terms and qualified to serve again if reelected. These conditions tend to 
make judges especially susceptible to political considerations. 



No. 3] INJUNCTION IN LABOR DISPUTES 415 

only this. If a man must stand by and see his property destroyed, 
and has no remedy but the slow process of the criminal law, which 
only punishes the offender but restores nothing to him, then the con- 
stitutional guaranty of the enjoyment of life, liberty and property 
under the law is a meaningless generality. If, in this case, the de- 
fendants are fined in the police court, this will not restore to the 
plaintiff the loss he has sustained by reason of the interruption of his 
business and his consequent inability to carry out his contracts. When 
his customers are driven away, and the good will of his business is 
destroyed, it will be too late, so far as he is concerned, for the punish- 
ment of the appellees by the criminal law to reestablish his ruined 
business or even prevent future loss. 1 

Taking up one other point, the decision makes reference to the 
alternative of binding one over to keep the peace. Such a step 
is a proceeding by the commonwealth. If a bond is required 
it is taken to the commonwealth. But the plaintiff is entitled 
to a remedy in his own name. The fact of a commonwealth 
securing a bond for good behavior is immaterial, " for both 
proceedings may be prosecuted at the same time, one to pre- 
vent the commission of offenses, the other to preserve the 
plaintiff's property from destruction." 

There is however another case that takes up the question of 
constitutionality more thoroughly and more pointedly than the 
one just cited, vis. Union Pacific Railway Company v. Reuf. 2 
The decision is too long to be cited in full, but certain parts of 
it are fundamental. First are considered those parts of the 
constitution that refer to the right of jury trial : 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the state and district 
wherein the crime shall have been committed [United States Constitu- 
tion, amendment 6] . 

In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise reexamined in any court of the 
United States, than according to the rules of the common law [United 
States Constitution, amendment 7]. 

'Underhill v. Murphy (cited above: 78 Southwestern Rep. 482). 
2 U. S. Circuit Court. 120 Fed. Rep. 102. 
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In addition to these provisions of the federal constitution, the 
constitution of the state is quoted : " The right of trial by jury 
shall remain inviolate" (Nebraska State Constitution, article i, 
section 6) ; and the additional fact is pointed out that this pro- 
vision in substance appears in all the state constitutions. These 
constitutional provisions have been the cause, the court con- 
tinues, of a "great deal of inflammatory public speech and litera- 
ture, all proclaiming that in no proceeding other than by jury 
trial can any person be subjected to fine or imprisonment." 
Because of this many persons have been misled into the belief 
that the " courts are usurping authority in dealing by injunc- 
tion with those who interfere with the rights of others." " If 
any case, English or American, federal or state, could be found 
upholding such a claim, it could be said to be debatable." No 
case, however, exists. 

When these constitutions were adopted courts of equity existed, and 
equity jurisprudence was recognized. And as plain as are these con- 
stitutional provisions, they are continuously misunderstood, because 
they are not correctly read. The provision above quoted from the 
United States constitution does not say that in all cases the right of 
trial by jury shall exist. But in the one case it shall exist in all crim- 
inal prosecutions, and in the other the right of trial by jury in common 
law actions shall be preserved. 

In the state constitution quoted the expression is 

" shall remain inviolate." In neither case is the right to be enlarged. 
In the one case it shall be preserved, and in the other remain as it 
was. And whether to be preserved or remain as at common law, or as 
of the date of the adoption of the constitutional provisions, is not now 
material. But the cases cited have to all lawyers and to all courts for- 
ever put this matter to rest. 

So also in the case of the fifth amendment to the federal con- 
stitution, which guarantees that no person shall " be deprived 
of life, liberty or property, without due process of law," and in 
that of the fourteenth amendment, to the same effect, the 
meaning is " that neither Congress nor any other governmental 
agency shall ever deprive any person of either liberty or prop- 
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erty excepting by due process of law." From this view it of 
course follows that the court through the use of the writ of in- 
junction is in no way violating the rights guaranteed by the 
constitution, but is, on the contrary, protecting persons in the 
exercise of their constitutional rights. 

It is sometimes said that the right of a court of equity to in- 
terfere by injunction in criminal cases was never asserted until 
the beginning of contests between labor and capital in the form 
of strikes. This statement was made by the inferior court in 
the Underhill case, cited above, but is not supported by the 
weight of opinion as expressed in other decisions. In fact; 
almost as a unit, the courts deny that the injunction is an instru- 
ment newly made over into a weapon for the breaking of strikes. 
A single brief quotation from one case will serve as a type of 
the opinion expressed in a long line of decisions. In United 
States v. Sweeney 1 is found the following: 

To claim that the exercise of the power to protect by injunction prop- 
erty and persons engaged in lawful business enterprises in proper cases, 
and where the remedy at law is inadequate and the injury irreparable, 
is new, or that such proceeding is a modern invention of the federal 
courts is as stupid as it is untrue. 

In support of this contention the history of injunction is re- 
viewed, to show that the court has the right to punish a viola- 
tion of injunction without a trial. The conclusion of the rea- 
soning is that in the case in point there is no violation of the 
constitutional right of trial by jury. 

The constitutionality of the injunction process is urged in a 
more aggressive spirit in the Debs case. 2 Here it is based on 
the assumption that necessity is really the first law and that 
constitutionality must be implied. On this issue we read, in 
the decision rendered by the Supreme Court of the United 
States : 

Nor is there in this any invasion of the constitutional right of trial 
by jury. . . . The power of a court to make an order carries with it 

1 U. S. Circuit Court. 95 Fed. Rep. 434. 
'In ^Debs, 158 U. S. 564. 
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the equal power to punish for a disobedience of that order, and the 
inquiry as to the question of disobedience has been, from time imme- 
morial, the special function of the court. And this is no technical 
rule. In order that a court may compel obedience to its orders it 
must have the right to inquire whether there has been any disobedience 
thereof. To submit the question of disobedience to another tribunal, 
be it a jury or another court, would operate to deprive the proceeding 
of half its efficiency. [Here follow two citations from earlier cases.] 
" The summary power to commit and punish for contempts tending to 
obstruct or degrade the administration of justice is inherent in courts 
of chancery and other superior courts, as essential to the exercise of 
their powers and to the maintenance of their authority, and is part of 
the law of the land, within the meaning of Magna Charta and of the 
twelfth article of our Declaration of Rights." "If it has ever been 
understood that proceedings according to the common law for con- 
tempt of court have been subject to the right of trial by jury, we have 
been unable to find any instance of it." In brief, a court, enforcing 
obedience to its orders by proceedings for contempt, is not executing 
the criminal laws of the land, but only securing to suitors the rights 
which it has adjudged them entitled to. 

The constitutional issue was raised with peculiar, not to say 
cynical, frankness by counsel for the defendants in Hamilton 
Brown Shoe Company v. Saxey. 1 Their argument, as sum- 
marized in the decision, appears to have been as follows : The 
defendants admitted that they were doing the wrongful acts 
charged, yet asserted that the court had no right to interfere. 
" They say that what they are doing is a crime, by the state law 
of this state, and that for the commission of a crime they can 
only be tried by a jury in a court having criminal jurisdiction." 
The counsel even quoted the statute showing that their acts 
were criminal, and claimed that the constitution guaranteed 
them " the right to commit crime with only this limitation, to 
wit, that they shall answer for the crime " in a legal way. The 
court's comment runs as follows: " The train of thought put 
in motion by the argument . . . leads only to this end, to wit, 
that the constitution guarantees to every man the right to com- 
mit crime, so that he may enjoy the inestimable right of trial by 
jury." 

1 Mo. Supreme Court. 32 Southwestern Rep. 1106. 
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II 

While the question of constitutionality is perhaps the one of 
prime importance, and the one in which most of the popular 
discussion centers, it is by no means the only one that the 
courts have had to solve. There are other points at which the 
attack has been only less vigorous than in the matter of jury 
trial, and these points have been covered with considerable full- 
ness in many of the decisions. 

( 1 ) One of the most perplexing of these questions is that of 
establishing the real facts of the case in the absence of a jury. 
This difficulty is due, first of all, perhaps, to the conflicting 
evidence submitted. Sworn statements are often made that 
directly contradict one another. Between these the court has 
to decide, with the duty, on the one hand, of fairness to the 
parties to the suit and, on the other, of justice to the public, 
while at the same time the dignity of the court must be main- 
tained. This difficulty would undoubtedly be greatly mini- 
mized if strikers did not so often try to get so near to the 
dividing line between the legal and the illegal. References to 
but few of the many cases will suffice to point out how real 
this difficulty is. In Allis Chalmers v. Reliable Lodge, 1 the 
court laid strong emphasis on the conflict of evidence and 
reached its conclusion only after balancing the probabilities in 
the case. In Consolidated Steel and Wire Company v. Murray, 2 
the conflict of evidence was even more serious. The company 
here filed thirty-eight affidavits, which, in the words of the 
court, " fully support the averments of the bill, and the circum- 
stances of many cases of assault and maltreatment are detailed 
with the names of the defendants concerned therein." Against 
this evidence the defendants filed forty-seven affidavits. " Each 
individual defendant makes affidavit denying any acts of intimi- 
dation or violence attributed to him, and enters upon a general 
denial, which is substantially the same in all the affidavits." 
Evidence was submitted from policemen on duty at the time 
and place to the effect that they had not seen any disorder. 

1 U. S. Circuit Court. 1 1 1 Fed. Rep. 264. 

2 U. S. Circuit Court. 80 Fed. Rep. 81 1. 
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The court discovered that there were men among the defend- 
ants of the same name as the policemen, and adds : " Whether 
they are relatives of the policemen of the same name, who are 
affiants, does not appear." Affidavits were filed from others, 
" more than a score," " employees and others," " including per- 
sons entirely disinterested," reciting acts of " intimidation and 
violence by the defendants and by others of the mob, assembled 
morning and evening and day after day " at stated places, 
" assaulting, beating, wounding and maltreating them." At- 
tention is called by the court to the fact that the affidavits sub- 
mitted by the defendants do not make any denial of the specific 
averments of the bill or of those of the company that there 
were continuous riotous assemblages doing acts or making 
threats of violence. This is " tantamount to an admission of 
the averments of the bill, notwithstanding the denials of the 
defendants that they participated in the unlawful acts of the 
rioters." " It is enough to say of these affidavits," the court 
concludes, " that they are so overwhelmingly contradicted as to 
be utterly discredited. If the affiants are not forsworn, they 
are, to put the matter in the most charitable light, gifted with 
such facility for appealing from their knowledge to their igno- 
rance as to be altogether unworthy of belief." " These aver- 
ments, taken together, make it clear" that there were lawless 
acts for which the defendants were responsible. 

Again, in Herzog and Erbe v. Fitzgerald, 1 both threats and 
actual violence were detailed in the affidavits, while the defend- 
ants reiterated the general assertion that " at no time were any 
threats, force or intimidation used or attempted to be used," 
and that what was done was done " in a peaceful and lawful 
way." In Jonas Glass Company v. Glass Blowers' Association, 2 
there was again a conflict of evidence; and here the court did 
not find that illegal acts were established with sufficient clear- 
ness to warrant the issue of the writ. 

(2) After the facts of the case have been determined, in face 
of conflicting evidence, it remains to say whether the acts 

1 N. Y. Supreme Court, Appellate Division., 74 App. Div. no. 
2 N. J. Court of Chancery. 54 Atlantic Rep. 567. 
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attributed' to the defendants constitute violations of the law. 
This question is regularly complicated with the question of con- 
spiracy — the question how far the number of participants 
changes the legal nature of an act. Of the many cases in 
point, only a few need to be cited to show the difficulties that 
are encountered in answering this question. When intimidation 
is such as to deter one from going to seek work, it becomes 
force and violence. Cf. American Steel and Wire Company v. 
Wire Drawers' and Die Makers' Unions. 1 As regards picket- 
ing, it is maintained in Beck v. Railway Teamsters, Protective 
Union 2 that " it will not do to say that these pickets are thrown 
out for the purpose of peaceable argument and persuasion. 
They are intended to intimidate and coerce." The definition of 
the word "picket" as found in the dictionaries is quoted: 
" A body of men belonging to a trade union sent to watch and 
annoy men working in a shop not belonging to the union, or 
against which a strike is in progress." The court comments: 
"The word originally had no such meaning. This definition is 
the result of what has been done under it, and the common ap- 
plication that has been made of it." In Cumberland Glass 
Company v. Glass Blowers' Association 3 coercion is carefully 
distinguished from persuasion. The company alleged a list of 
acts committed by the strikers, and the strikers, in their reply, 
practically admitted the allegations except as regarded acts of 
violence. The writ was issued, but only against those who 
were shown to have used force or coercion. It is agreed, says 
the court, that coercion is illegal, but " in respect to what acts 
are to be regarded as coercive there is naturally more difference 
in judicial sentiment." The force of the testimony is that while 
only persuasive methods were contemplated, " coercive meas- 
ures were in fact resorted to." It appears plain from the evi- 
dence that the crowd of " guards," judged by its size and acts, 
was " designed for coercive as well as persuasive purposes." 
In Jordahl v. Hayda, 4 the appellants urged that the words used 

'U. S. Circuit Court. 90 Fed. Rep. 608. 
2 Mich. Supreme Court. 77 Northwestern Rep. 13. 
3 N. J. Court of Chancery. 46 Atlantic Rep. 208. 
4 Cal. Court of Appeals 82 Pacific Rep. 1079. 
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in the finding, " threats," " intimidation," " driven away," " pre- 
vented " etc. implied force, and that the evidence did not show 
that force was used. The court held, however, that a show of 
physical force was not necessary. 

Persons might have been " prevented " from patronizing plaintiff, or 
" driven away " from his place of business, or " interfered with " in an 
attempt to go into or out of his restaurant, by conduct falling short of 
actual violence , and yet the conduct might be of such character as to 
effect the object of defendants to the injury of plaintiff in a way which 
could not be adequately measured in an action for damages. 

In O'Neill v. Behanna, the court said that the testimony sub- 
mitted must be read " in the light of experience and a knowl- 
edge of human nature." 

The strikers and their counsel seem to think that the former could do 
anything to attain their ends, short of actual physical violence. This 
is a most serious misconception. The " arguments " and "persua- 
sion" and "appeals" of a hostile and demonstrative mob have a 
potency over men of ordinary nerve which far exceeds the limits of 
lawfulness. The display of force, though none is actually used, is 
intimidation and as much unlawful as violence itself. 

According to the testimony, the strikers had been assembling 
in numbers at the railway station to meet the incoming trains 
and to persuade the men that were arriving not to go to work. 
Referring to this policy, the court said : " The presence [of the 
men at the depot] indicates their real intentions too plainly for 
any verbal denials on their part to offset." A right of the 
strikers to talk to the new men and persuade them not to 
go to work did not at that time exist. The new men were 
there presumably under contract and " certainly in search of 
work if not yet actually under pay." They were not at leisure, 
and their time could not lawfully be taken up by outsiders on 
the pretense of a right to argue or to persuade them to break 
contracts. Arguments were used at improper times. In 
Reinecke Coal Mining Company v. Wood * the effect of nura- 

! U. S. Circuit Court. 112 Fed. Rep. 477. 



No. 3] INJUNCTION IN LABOR DISPUTES 423 

bers is again considered, but this time in connection with other 
evidence of coercive purpose. " The intrusion of the defend- 
ants, so long as mere peaceful argument and persuasion were 
used, was in no way violative of the rights of the complainant ; 
but when that persuasion took the form of the multitudinous 
camp and the gun and the pistol and the armed force, it passed 
the bounds of legal right." Yet again we read in the Union 
Pacific case : * 

The question of fact in the case is this : Have the methods to destroy 
the motive power of the company been by argument and persuasion 
and by peaceable methods? If so, the writ of injunction, under the 
law as evidenced by the authorities cited, should be denied. Or have 
the methods to destroy the motive power of the company been attended 
with assaults and violence and intimidation and terrorizing? 

An interesting effort on the part of strikers to avoid violation 
of the letter of the law and at the same time accomplish their 
purposes is recorded in the Wabash Railroad case. 2 The com- 
mittee of the strikers posted notices of which the following is a 
copy: " You are requested to stay away from the shop until 
the present difficulty is settled. Your compliance with this will 
command the protection of the Wabash employees. But in no 
case are you to consider this an intimidation." Other notices 
to various groups ended with the same sentence. On this the 
court comments: " The statement in all of these notices that 
they are not to be taken as intimidations go to show beyond a 
doubt that the writer knew he was violating the law, and by 
this subterfuge sought to escape its penalties." 

(3) There is yet another source of dissatisfaction to those 
who feel that the use of the injunction is not properly restricted. 
It is taken to be the duty of the court to observe the distinc- 
tions between criminal and civil cases and between cases at law 
and cases in equity. To intrude the principles of equity into 
the proper sphere of the ordinary law creates dissatisfaction. 
At the same time to allow wrongs to be committed with im- 

1 Union Pacific Railway Company v. Reuf (cited above: 120 Fed. Rep. 102). 

2 U. S. Circuit Court. In re Wabash Railroad Company, 24 Fed. Rep. 217. 
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punity because they are theoretically remediable by the ordi- 
nary law, when it is certain that no proper redress can be 
secured in that way, is to create both dissatisfaction and mis- 
carriage of justice. Throughout all the cases there is a very 
general consistency on this point. The following citations will 
serve to make the position of the courts clear. In Arthur v. 
Oakes * we read : 

The authorities all agree that a court of eauity should not hesitate to 
use this power [that of injunction] when the circumstances of the par- 
ticular case in hand require it to be done in order to protect the rights 
of property against irreparable damages by wrongdoers. . . . That 
some of the acts enjoined would have been criminal, subjecting the 
wrongdoers to actions for damages or to criminal prosecution, does 
not, therefore, in itself determine the question as to interference by in- 
junction. If the acts stopped at crime, or involved merely crime, or 
if the injury threatened could, if done, be adequately compensated in 
damages, equity would not interfere. But as the acts threatened in- 
volve irreparable injury to and destruction of property for all the pur- 
poses for which the property was adapted , as well as continuous acts 
of trespass, to say nothing of the rights of the public, the remedy at 
law would have been inadequate. 

In Cceur d'Alene Mining Company v. Miners' Union 2 the court 
said : 

Equity will not interfere to prevent the commission of a crime. But 
when an attempt to injure constitutes acts or words which will operate 
to intimidate and prevent the customers of a party from dealing with 
him or laborers from working for him, the courts have, with nearly 
equal unanimity, interposed by injunction. 

The same view is expressed in the following passages : 

Defendants insist that equity cannot properly interfere. But the in- 
adequacy of a legal remedy in such a case as this one is quite ap- 
parent. . . . The attempt of the defendants, despite the objections of 
the company . . . was one of constant, daily, almost hourly occur- 
rence. The case was one of continuing trespass, involving injury of 

1 U. S. Circuit Court of Appeals. 63 Fed. Rep. 310. 
2 U. S. Circuit Court. 51 Fed. Rep. 260. 
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a permanent nature. A suit at law co"ld only have determined the 
particular wrong occurring on a particular occasion, and would not 
reach other wrongs of a like character that would occur almost every 
hour of each day. . . . Only a court of equity was competent to meet 
such an unusual emergency, and by a comprehensive decree determine 
finally and once for all the entire controversy between the parties, 
thus avoiding a multiplicity of suits, and conserving the public interests. 
No remedy at law would be so complete or efficacious as a suit in 
equity in such a case as this one. 1 

What right have the complainants here in this court asking for the re- 
straining power of the court? ... It is quite plain that the relief in 
damages to be recovered in an action at law is entirely inadequate. 
It is quite absurd to say that they can sue each of these persons, and 
recover damages against them in separate suits, for every little act 
which, in the aggregate, tends to result in injury. . . . The injury is 
continuing and irreparable, and not capable of admeasurement accord- 
ing to legal principles. ... So that at law the remedy is entirely in- 
adequate. It is, therefore, a clear case for the interposition of a court 
of equity to exercise its preventive remedy, and that is the particular 
sphere at this day of a court of equity, as contradistinguished from a 
court of law. It prevents injury. It does not give damages for in- 
juries already sustained, but it prevents an injury from being inflicted. 2 
Many courts of the highest character have held . . . that a suit in 
equity may be maintained to prevent the persons concerned in such a 
combination from carrying the same into effect, when the damages 
would be irreparable, or when such a proceeding is necessary to pre- 
vent a multiplicity of suits. ... If the remedy at law is for any reason 
inadequate, resort may be had, as in other cases, to a court of equity. 3 

The decisions are not all on the one. side, however, for some 
cases are brought to court where the facts do not so clearly de- 
mand equitable interposition. Among these may be cited, as 
illustrative, the following: 

I am not inclined to grant the injunction pendente lite when the action 
can be tried and the rights of the parties more satisfactorily disposed of 

'U. S. Supreme Court. Donovan v. Pennsylvania Company, 26 S. C. Rep. 91. 

2 N. J. Court of Chancery. Frank v. Herald, 52 Atlantic Rep. 152. 

3 U. S. Circuit Court of Appeals. Hopkins v. Oxley Stave Company (cited above : 
83 Fed. Rep. 912). 
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at no very distant date. It is not the policy of the law to grant in- 
junctive relief during the pendency of the action , where the relief would 
be the same as that ultimately granted if the plaintiffs succeeded at the 
trial, and the plaintiffs' right to the relief sought is involved in doubt.' 

In Stone Cleaning Union v. Russell 2 the court refused the 
writ on the ground that, the contract having been violated 
by the employer, the employees had access to the court in suit 
for damages. " The court will not interfere by injunction in 
the case of a builder's breach of his agreement with a labor 
union to employ none but its members. . . . The labor union 
has an adequate remedy at law, and that remedy is the same as 
that of any employee wrongfully discharged." 

(4) The final consideration which, in the view of the courts, 
determines the necessity for the writ of injunction is one that is 
more vague, more difficult to express in concise form. It may 
best be expressed, perhaps, as a desire to deal in the most 
effective way with difficulties which apparently baffle solution and 
to bring order out of chaos. One can hardly escape the con- 
clusion that, after all, there lies behind all the argument and the 
logic a determination to continue the use of the injunctive writ, 
for the reason, primarily, that a situation exists that is danger- 
ous to the community and that this situation is not likely to be 
met in any other way. In other words, so long as the disorder 
so frequently associated with strikes is not suppressed by other 
branches of the government, it must be dealt with by the 
courts. And as no other branch of the court can deal with the 
situation, the jurisdiction of the equity court has been extended 
to meet the necessity. References elsewhere made in this 
article indicate the basis upon which this conclusion rests. De- 
struction of property and property rights proceed unchecked, 
violence and disorder interfere with business rights, men seeking 
work are not able to take steps toward securing it because of 
the personal dangers encountered. The executive seems not to 
deal with the matter. All these are urged as underlying reasons 
for something being done that will be effective. 

1 N. Y. Supreme Court. Cohen v. United Garment Workers, 35 Misc. 749. 
2 N. Y. Supreme Court. 38 Misc. 513. 
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In following this line of thought, it is best to begin with the 
cases in which the propriety of the interference of the courts is 
most hotly contested. The right to strike is no longer ques- 
tioned by the courts. Unless the situation be complicated by 
some other circumstance, it is generally asserted that the em- 
ployee may stop work at any time and for any reason or for no 
reason. Labor is a form of property which the laborer has for 
sale, and his power to dispose of this property to the best ad- 
vantage is not disputed. So also a man's business is his prop- 
erty, and he is constitutionally protected in its enjoyment just 
as is the laborer in the enjoyment of his property, i. e., his 
labor. It is in the conflict between these two competing factors 
that the court attempts to hold an even hand of justice. Clearly 
the two rights (they are in reality but two phases of the same 
right) are mutual, mutual in their extent and mutual in their 
limitations. In the competitive field each limits the other. 
These very obvious considerations the courts recognize, but in 
applying the general principle to particular cases as they arise 
difficulties are encountered. In Doremus v. Hennesy 1 the 
matter was dealt with entirely from the point of view of the 
rights and limitations of competition. " Full freedom in dis- 
posing of his labor or capital according to his own will as be- 
tween himself and others " is the undoubted right of all. An 
invasion of that right " without lawful cause or justification " is 
legal wrong. 

Lawful competition that may injure the business of another, even 
though successfully directed to driving that other out of business, is not 
actionable. Nor would competition of one set of men against another 
set of men, carried on for the purpose of gain, even to the extent of 
intending to drive from business that other set and actually accomplish 
that result, be actionable unless there was actual malice. Malice, as 
here used, does not merely mean an intent to harm, but means an 
intent to do a wrongful harm or injury. An intent to do a wrongful 
harm and injury is unlawful, and if a wrongful act is done to the detri- 
ment of the rights of another it is malicious, and an act maliciously 
done, with the intent and purpose of injuring another, is not lawful 
competition. 

1 Illinois Supreme Court. 52 Northwestern Rep. 924. 
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In Frank v. Herold, 1 the rules of the common law regarding 
master and servant are invoked to determine the extent to which 
the relation of employer and employee is to be protected against 
interference by third parties. 

Any person who works for another for a salary is a servant in the 
eye of the law. Now the relation of master and servant being shown 
to exist, the law is quite clear that no person has the right to entice 
away another's servant, or to prevent him from performing his duties 
as servant. The right of a master to have his servant continue in his 
employment without molestation or enticement by any third party is a 
property right, so recognized by the law. 

In this passage the New Jersey court ignores the extent to 
which the status of service has been superseded by the freer 
contractual relation of employment. If the old common-law 
rule here reasserted were enforced not only against picketing 
unions but also against competing employers, it would seriously 
limit competition for labor and correspondingly injure the 
laborer's market. 

The general point of view here under consideration — the 
feeling of the courts that a social emergency is to be dealt with 
— finds expression in many judicial utterances already cited. 
A few more dicta of the same character are appended. 

A court of equity should not hesitate to use this power when the cir- 
cumstances of the particular case in hand require it to be done in order 
to protect the rights of property against irreparable damages by wrong- 
doe re. 2 

If there be no redress for such wrongs, then the government is im- 
potent indeed. 3 

The inadequacy of a legal remedy in such a case as this one is quite 
apparent. . . . Only a court of equity was competent to meet such an 
unusual emergency. 4 

•Cited above: 52 Atlantic Rep. 152. 

"Arthur v. Oakes (cited above: 63 Fed. Rep. 310). 

s Beck v. Teamsters' Union (cited above: 77 Northwestern Rep. 13). 

4 Donovan v. Pennsylvania Company (cited above: 26 U. S. S. C. Rep. 91). 
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That the bill filed in this case alleged special facts calling for the 
exercise of all the powers of the court is not open to question. The 
picture drawn in it of the vast interests involved, not merely to the 
city of Chicago and the state of Illinois, but of all the states, and the 
general confusion into which the interstate commerce of the country 
was thrown, the forcible interference with that commerce, the at- 
tempted exercise by individuals of powers belonging only to the gov- 
ernment, and the threatened continuance of such invasions of public 
rights, presented a condition of affairs which called for the fullest ex- 
ercise of all the powers of the courts. If ever there was a special 
exigency, one which demanded that the court should do all that courts 
can do, it was disclosed by this bill, and we need not turn to the pub- 
lic history of the day, which only reaffirms with clearest emphasis all 
its allegations. 1 

Formerly courts of equity were extremely reluctant to interfere at all, 
even in regard to cases of repeated trespasses. But now there is not 
the slightest hesitation, if the acts done or threatened to be done to the 
property would be ruinous, irreparable, or would impair the just enjoy- 
ment of the property in future. If, indeed, courts of equity did not 
interfere in cases of this sort, there would, as has been truly said, be 
a great failure of justice in this country. 2 

In respect to acts which constitute a nuisance injurious to 
property, if 

the injury is of so material a nature that it cannot be well or fully 
compensated by the recovery of damages, or is such as from its con- 
tinuance and permanent mischief might occasion a constantly recurring 
grievance , a foundation is laid for the interference of the court by way 
of injunction. [The power to enjoin was formerly exercised sparingly 
and with caution,] but it is now fully established, and will be exercised 
as freely as in other cases in which the aid of the court is sought for 
the purpose of protecting legal rights from violation. 3 

Many other extracts of the same purport might be inserted, if 
it were necessary, to show the determination of the courts to 
take any action that is necessary to secure the ends of law and 

1 In re Debs (cited above: 158 TJ. S. 564). 

2 Arthur v. Oakes (cited above), quoting Story. 

3 Ibid., quoting Kerr on Injunction. 
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order. As the principle is stated, the only limit in its applica- 
tion seems to be the necessity of the case. What that necessity 
may be depends, of course, on the extent to which public 
opinion and the coordinate branches of the government allow 
the trouble to develop. 

Ill 

In a large number of injunction cases that come before the 
court in the form of contempt proceedings there is ever present 
the question: upon whom is the injunction binding? In this 
matter there has developed some difference of opinion, first, as 
to the persons against whom the writ runs, and second, as to 
the persons who are to be held responsible in case of its viola- 
tion. In Conkey Company v. Russell, ' charges were urged 
against one who had come to the town to direct the strike after 
the issue of the writ. He claimed that the writ was not against 
him as he was not there at the time of its issue. The court 
held, however, that he was guilty of contempt for combining 
with those enjoined by aiding them in violation of injunction, 
" with full knowledge of the scope and effect of the restraining 
order," and in that he did " aid, abet and assist them [the 
strikers] in acts of violence in violation of the injunction." 
" Jurisdiction existed by reason of the conspiracy to defeat the 
process of the court, and although such person is a stranger to 
the suit, and, by reason of his citizenship, could not have been 
made defendant therein." In Cumberland Glass Company 
v. Glass Blowers' Association, 2 the court granted the injunction 
sought, but only against those who were shown to have used 
force or coercion, refusing to enjoin the officers of the associa- 
tion as such. In Curphey and Mundy v. Terrell 3 an injunction 
was granted against certain persons, but not against all the 
members of the unions concerned nor against any one as a 
member of a union. The unions themselves were not made 
parties. In an effort to dissolve the injunction the court dealt 
with the case as one against individuals, not against unions. 

'U. S. Circuit Court. 1 1 1 Fed. Rep. 417. 

2 Cited above: 46 Atlantic Rep. 208. 

3 Miss. Supreme Court. 39 Southern Rep. 477. 
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The injunction was supported against those " shown by the 
record to have actually and violently committed a trespass . . . 
or who personally attempted to intimidate the non-union em- 
ployees." Had the injunction issued against unions or charged 
conspiracy among the individuals, " an entirely different ques- 
tion would have been presented." 

These statements are much less annoying to those who come 
into personal contact with injunctive processes than are such 
statements as the following : 

The court must grant the writ in broad and unmistakable terms. . . . 
To do so will work no hardship, nor will it even hamper the action of 
any law-abiding person. Indeed, no one without a purpose to commit 
an unlawful act would be affected thereby. 1 

The restraining order does not deprive any one of any right nor require 
of him any wrong. It only requires that no wrong shall be committed , 
that no right shall be infringed. The order can do no harm, even if 
not clearly and absolutely justified, but I think the facts justify it, and 
as it was made, so it is continued. 2 

It is not necessary that one should be a party to the suit in which an 
injunction issues, in order to render him liable to punishment for a 
violation of it. Any person who, having notice that such an order has 
been made against a party to the svtit, aids and assists that party in its 
violation, is as much amenable to proceedings for contempt as if he 
were a party named in the record. ... To render a person amenable 
to an injunction, it is neither necessary that he should have been a 
party to the suit in which the injunction was issued, nor have been 
actually served with a copy of it, so long as he appears to have had 
actual notice. 3 

We are at a loss to perceive how the continuance of the injunction 
until final hearing can work any serious inconvenience, because [the 
persons enjoined] have all disclaimed participating in the acts charged 
against them ; and , if they are restrained from doing that which they 
have not done and do not intend to do, they have no ground of com- 
plaint, at least during the pendency of the proceedings, and until the 
final hearing is reached. 4 

1 Allis Chalmers Company v. Reliable Lodge (cited above: 11 1 Fed. Rep. 264.) 
! U. S. Circuit Court. Gulf Bag Company v. Suttner, 124 Fed. Rep. 467. 

3 Ex parte Lennon, 166 U. S. 548. 

4 Md. Court of Appeals. My Maryland Lodge v. Adt, 59 Atlantic Rep. 721. 
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In other cases the courts have taken a different attitude. In 
Pope Motor Car Company v. Keegan, 1 the complainants urged 
that the injunction ought to reach all of the defendants named 
in the bill ; that all were out on strike and that, if they were 
law-abiding and not intent upon participating, they would not 
be harmed by the issuance of the injunction against them. To 
this the court replied : 

I cannot escape the conclusion that, under the circumstances of this 
case, where the defendants are made such in their individual capacity 
and not in any organized capacity, it would be a gross injustice to at- 
tach to persons who have not been shown to be participants in these 
transactions the stigma of an injunction, or to make them . . . sub- 
ject to the payment of any costs which necessarily accrue in such a 
case. 

In the Union Pacific case 2 the contention was that the writ 
should cover persons presumably innocent for the reason that 
" the writ of injunction can do no harm to a law-abiding man, 
even though not warranted by the evidence." To this the 
court replied, " I do not so believe," and stated two reasons, 
first, " I should not be mulcted in the costs," second, 

I should not be humiliated by having an injunction run against me , 
when there is no evidence that I have done, or, so far as evidence 
shows, am not likely to do, any of the things complained of, and am 
not acquiescing, by silence or otherwise, in what my colaborers, or 
men in a class to which I belong, are doing. 

But lest this statement should seem to remove too fully the re- 
straint from those not named in the writ, the court added, after 
refusing to include by name any persons against whom there 
was no evidence, 

yet the writ will include, in effect, all those who quit the company's 
service , and are engaged in the strike , with the purpose of compelling 
the company to reemploy them by attempting to impair the motive 
power of the company or otherwise cripple its service. In other 

1 U. S. Circuit Court. 150 Fed. Rep. 148. 

2 Union Pacific Railway Company v. Reuf (cited above: 120 Fed. Rep. 102). 
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words, the class of men will be controlled by the injunction, and the 
class of men above alluded to will not violate the injunction, except at 
their peril. 

It is often claimed by those enjoined that the injunctive order 
is not sufficiently specific as regards the particular acts that are 
enjoined. This, of course, creates a feeling of uncertainty on 
the part of those concerned in a strike. The Jordahl case T 
illustrates this point. The defendants complained that the in- 
junction was " indefinite and uncertain," and that it was " impos- 
sible to ascertain therefrom what acts defendants are enjoined 
from performing." To this the court replied : 

The court was not called upon, nor was it practicable , to enumerate the 
particular acts which in its opinion would be regarded as acts of intimi- 
dation. . . . Defendants are presumed to be intelligent and law- 
abiding citizens, and, as such citizens, the court was content to leave 
to them the determination of what particular acts they could in future 
safely resort to without violation of its directions. The meaning of the 
injunction is plain enough, and so long as the defendants keep within 
the intention expressed by the court they will be within their rights so 
far as any violation of this judgment is involved. 

IV 

The question of precedent has often been raised, especially 
by counsel for defendants. It is frequently urged that the 
courts have never before used the power of injunction in the 
particular way proposed, or even that the general policy of en- 
joining strikers is one that cannot be justified from the pre- 
cedents of the court, etc. Such an argument finds a ready 
answer in the decisions. In Toledo etc. Railway Company v. 
Pennsylvania Company 2 the court said : 

Every just order or rule known to equity courts was born of some 
emergency to meet some new conditions, and was, therefore, in its 
time, without a precedent. If based on sound principles, and benefi- 
cent results follow their enforcement, affording necessary relief to the 

'Jordahl v. Hayda (cited above: 82 Pacific Rep. 1079). 
'V. S. Circuit Court. 54 Fed. Rep. 730. 
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one party without imposing illegal burdens on the other, new remedies 
and not unprecedented orders are not unwelcome aids to the chancellor 
to meet the constantly varying demands for equitable relief. [Quoting 
from another case.] " I believe most thoroughly that the powers of a 
court of equity are as vast, and its processes and procedure as elastic, 
as all the changing emergencies of increasingly complex business rela- 
tions and the protection of rights can demand." [Quoting again.] 
" It is one of the most useful functions of a court of equity that its 
methods of procedure are capable of being made such as to accommo- 
date themselves to the development of the interests of the public in the 
progress of trade and traffic by new methods of intercourse and trans- 
portation." 

The same position is taken in Otis Steel Company v. Local 
Union ; z and this case is of particular interest as showing more 
fully the court's attitude toward some of the methods adopted 
by strikers to carry their point. In this case the counsel for the 
defense reviewed the history of the writ of injunction in order 
to emphasize the extreme care which the courts had always ex- 
ercised in its issue. Commenting on this line of argument, the 
court said : 

It is peculiarly appropriate, in the analysis of these strike cases, to 
consider the great power which the jurisdiction to issue this writ con- 
fers, and the strict boundaries which should confine its use, because the 
beginning of all the trouble was the attempt cf the Iron Moulders' 
Union, No. 218, without the assistance of a court, to enjoin the com- 
plainant from operating its plant. That injunction was attempted to 
be enforced, not only against the complainant, but against all non- 
union moulders; and its terms, as addressed to the complainant, were, 
in substance, ' ' You must not proceed with your business and the opera- 
tion of your plant unless you comply with the conditions which we 
have imposed"; and as to the non-union moulders, " You shall not 
work for the Otis Steel Company." It would not be claimed for a 
moment that there has ever existed any authority in the defendant to 
so issue its edicts against either the complainant or the non-union 
moulders. The assumed right thus to dictate to others may be referred 
to an unfounded notion on the part of this moulders' union that it and 
its members are the exponents of some higher law than that which may 

•U. S. Circuit Court, no Fed. Rep. 698. 
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be administered by courts. It would not be urged for a moment that 
this moulders' union, or its members, could have rightfully obtained 
from any court the injunction against the Otis Steel Company and the 
non-union moulders, which, in the course of this strike, has been at- 
tempted to be enforced. If, from the history of the writ of injunction, 
it can be gathered that courts should exercise great care in its use, it 
follows with more force that a self-constituted body of men, deriving 
no authority from recognized law, should not be permitted to originate 
edicts for the government of others and attempt to enforce them by any 
means whatsoever. 

It is because of the varying circumstances of the cases 

that courts of equity constantly decline to lay down any rule which shall 
limit their power and discretion as to the particular cases in which such 
injunction shall be granted or withheld. . . . And there is wisdom in 
this course, for it is impossible to foresee all the exigencies of society 
which may require their aid and assistance to protect rights or redress 
wrongs. The jurisdiction of these courts, thus operating by special 
injunction, is manifestly indispensable for the purposes of social justice 
in a great variety of cases, and therefore should be fostered and upheld 
by a steady confidence. 1 

Seldom does it occur that the language of decisions is other 
than the temperate, passionless expression of logical reasoning. 
It is certainly of decided advantage to the interests of stability 
in our judicial system that such is the case. Unfortunately it 
can not be said that this mode of expression is the absolute 
rule. While the exceptions are exceedingly rare, yet it is often 
the exception that finds its widest circulation in the labor and 
socialistic literature. This has a very unfortunate result; it 
adds greatly to the distrust with which these social groups 
already regard the courts. Two extracts will illustrate the kind 
of writing referred to. 

I do not recognize the right of laborers to conspire together to compel 
employees who are not dissatisfied ... to lay down their picks and 
shovels and to quit their work, without a just or proper reason there- 
for, merely to gratify a professional set of " agitators, organizers and 

■Arthur v. Oakes (cited above: 63 Fed. Rep., 310), quoting Story. 
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walking delegates," who roam all over the country as agents for some 
combination, who are vampires that live and fatten on the honest labor 
of the coal miners of the country, and who are busybodies creating 
dissatisfaction amongst a class of people who are quiet, well-disposed, 
and who do not want to be disturbed by the unceasing agitation of this 
class of people. 1 

When ... the attempt is made, through intimidation and acts of 
violence , to effect this end [to keep others from work] , it is tyranny 
of the most despotic character ; it is civil war ; it is treason to the 
principles of this and almost every other government. It will not be 
tolerated. 2 

V 

It thus appears that the courts have very decided opinions, 
not only as to the unquestioned constitutionality of the injunc- 
tion, but also as to its usefulness. It does not follow, however, 
that either constitutionality or usefulness justifies altogether the 
methods followed in its use. 

One who reads a large number of the decisions can hardly 
fail to obtain the impression that the courts are coming to grant 
injunctions with increasing willingness. It seems as if the bene- 
fit of the doubt were coming more and more to be given to the 
complainant in his request for the issuance of the writ. Prece- 
dents are so numerous that the courts are now omitting to cite 
them, passing on with the simple recognition of the fact that 
the right of equity is now fully established. One case of great 
necessity so easily becomes a precedent for another, the neces- 
sity of which is not quite so evident, that almost unconsciously 
the courts seem to have come to the point of now granting 
writs where at first the need for them would have been denied. 
If this is so, and the cases seem to indicate that it is so, it may 
well become still more easy in the future to secure injunctions 
against strikers. The growing frequency with which employers 
who find themselves confronted with a strike appeal to the 
courts for a writ is further evidence of the tendency to grant 
injunctions readily. The process by which a writ is secured 

'U. S. Circuit Court. United States ex rel. Guaranty Trust Company v. Hag- 
gerty, 116 Fed. Rep. 510. 

2 Allis Chalmers Company v. Reliable Lodge (cited above: III Fed. Rep. 264). 
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seems to be very easy. The court is appealed to, perhaps, as 
in one case, in chambers " late on Saturday night." The situ- 
ation set forth (by interested counsel) discloses, in the words 
of the judge, " an emergency in which prompt action was neces- 
sary" ; and the judge adds : " I had granted a similar mandatory 
order, in 1891, on a bill for an injunction, and it was enforced 
with beneficial results." He concludes that the bill " clearly 
entitles the complainant to relief." ' So far, it must be admit- 
ted, the proceedings are very one-sided. 

Then the time comes when the temporary injunction is to be 
made permanent. Here it seems to the one against whom the 
writ has been issued very much as if the court had shifted the 
burden of proof. It is not for the complainant to show cause 
why the injunction should be made permanent. The burden of 
proof lies with the defendant, and it rests with him to show 
why the writ should not be made permanent. To the defend- 
ant it seems as if guilt were assumed until innocence is estab- 
lished. Here again may be noted the difference between the 
popular view of the labor leaders and the legal view of the 
court, based on the distinction between criminal and equity 
processes. The court would hold that (in theory) the tem- 
porary injunction is not issued until a prima facie case of antici- 
pated damage is made out. Then, according to the rules of 
procedure, the plaintiff having made out a prima facie case, 
the burden of proof shifts. Whether or not the prima facie 
case is actually established before the temporary writ is issued 
rests of course with the integrity and fairmindedness of the 
judge. It is important, however, to keep to the necessary dis- 
tinction between what is done in accordance with the underly- 
ing theory and what may be done because of the bias of an 
individual judge. 

A further point is of importance in connection with the effort 
to make permanent a temporary writ. The writ has been 
issued. To recall it would, in a sense, be an acknowledgment 
that its issue was an error. This consideration has the more 

'Toledo, etc. Railroad Company v. Pennsylvania Company (cited above: 54 Fed. 
Rep. 730). 
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force when it is recalled that the second hearing takes place 
before the judge who issued the first restraining order. 

In this second step of the proceedings the defendants find 
themselves confronted with a bill of charges, couched in a 
formidable array of words, accusing them of a startling series 
of crimes. Here again it seems to them as if their case had 
been prejudged. The situation is aggravated by the fact that 
the counsel for the complainant so often writes the restraining 
order which the court issues. " The order [of injunction] was 
drawn by plaintiff's attorney, as is usual in such cases." ' 

Though these facts may convince one that the power to issue 
the writ is occasionally abused, yet it is to be hoped that the 
use of the injunction in labor disputes will never be abolished. 
Its usefulness is too evident. It is too firmly grounded in the 
common law. It is earnestly to be hoped that the abuses will 
be speedily ended. Some of these abuses have already been 
made clearly apparent. These should be dealt with without 
delay. Interested counsel should not be permitted to draft the 
writ. Hearing for permanency should not be before the judge 
who granted the temporary writ. A distinction should prob- 
ably be made between contempt in the presence of the court 
and contempt not in the court's presence. 

The final test to be applied to any proposed modification is, 
however, the test of efficiency. The preventive efficiency of 
the writ of injunction must not be lessened. If a change would 
result in decreasing the preventive efficiency of the procedure, 
it should not be made, even if it be clear that some other minor 
injustice would thereby be removed. 

The moral remedy lies in another direction. The conditions 
that give rise to the evil must be dealt with. Here it is that 
the entire matter lies squarely in the hands of the strikers, and 
further, since the strikers are almost uniformly organized 
laborers, it lies with the unions themselves. They must do 
one or both of two things. They must organize in a cor- 
porate form, so that the organization will have a legal stand- 

1 Minn. Supreme Court. Gray v. Building Trades' Council, 97 Northwestern Rep. 
663. 
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ing. This will do away with a large part of the objection that 
the strikers can be dealt with in no other way than through the 
injunction. They must organize and conduct strikes in a man- 
ner free from the lawlessness which sooner or latter appears 
with nearly every important strike. If the lawlessness is on the 
part of the members, the unions must discipline the members. 
If it is on the part of their sympathizers or of the " lawless 
mob," they must manifest a greater agility in bringing such 
elements to justice. It is safe to conclude that until these 
things are done, " public opinion " — the backbone of support of 
every strike — will range itself on the side of law and order, and 
on the side of a use of the injunction, if that be necessary, in 
the interests of law and order. 

How intimately the real interests of the laborers are wrapped 
up in the orderly conduct of their affairs the courts themselves 
realize as fully as any one. To emphasize this point, let one 
case speak for many : 

No class of men stands more in need of the protection of the law and 
its safeguards than do laboring men, nor to any class is public sympathy 
and the support of public opinion more desirable, and to no class will 
both these be more cordially extended so long as these organizations 
keep themselves within the limits of law and order. Whenever they 
exceed such limits, they greatly weaken themselves and the cause they 
represent, for an overwhelming majority of the American people are 
so thoroughly in favor of the maintenance and supremacy of law that 
they will defeat any attempt to pervert it or overthrow it. 1 

George Gorham Groat. 

Ohio Wesleyan University. 

1 Consolidated Steel and Wire Company v. Murray (cited above : 80 Fed. Rep. 811). 



